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IT. INTRODUCTION 


With the spread of Imperial expansion, beginning in the 16th 
century, the colonial powers came into contact with the aboriginal 
inhabitants of the newly visited soil. Spurred on by the vast wealth 
that Bie be accumulated, the various states set up colonies and claimed 
sovereignty to the areas which they designated as belonging to them 
through discovery. 

This encroachment by the Imperial powers necessarily affected 
the rights of the Aborigines to their homeland. This paper will attempt 
to review a portion of the consequent conflict and the resultant legality 
of remedying that conflict. In addition, this paper is not meant to be 


conclusive due to limited research material and time restraints. 


I]. HISTORICAL CONSEQUENCES OF THE IMPERIAL ENCROACHMENT 

There have been numerous books and articles written about the 
origins of Indian title and the recognition of this Title or Right by 
the Imperial powers. | The majority by far, revolve around the Indian 
treaties and do not extensively examine the issuance of scrip to the 
half-breed in extinguishment of Indian title. 

As this paper is directly related to the British Imperial 
expansion it is important to keep in mind that Britain had, very early 
in its dealings with the Indians, recognized the concept of aboriginal. 
aera These rights were re-affirmed in the Royal Proclamation of 1763. 

Just as the leading American cases on aboriginal 
rights developed from an analysis of the policies 
and practices of the colonizers of North 


America, the leading Canadian document on Indian 
rights, the Proclamation of 1763, reflects the 


BOREAL INSTITUTE 
LIBRARY 


43726 


pre-existing policies and practices of the 
British Government and colonists. 


As well, in 1670 a Charter was given to the Hudson's Bay 
Company. Included in this Charter was the exclusive right to carry on 
trade in the designated area and to establish such laws and regulations 
as were necessary for that purpose. While the Charter was still opera- 
tive, several treaties were ratified with the Indians and from "their 


conduct ..., it may be implied that the Company recognized aboriginal 


title as a fetter upon their own ane 


An outline of some of the leading authorities from 
Confederation to the present will serve to reiterate 
the proposition that the aboriginal rights of native 
peoples have always been conceded and that those 
rights may not be interfered with without both 
consent and compensation: 


(a) 1869-70 - The purchase of the Hudson's Bay 
Company's territories and the acquisition of the 
North-western Territory. The Federal Government 
accepted responsibility for any claims of the 
Indians to compensation for land in Rupert's Land 
and the North-western Territory. 


(b) 1870 - The Manitoba Act granted land to settle 
the Metis' aboriginal claims. 


(c) 1871-1930 - The numbered treaties and their 
adhesions speak of the Indians conveying land to 
the Crown. As the Order-in-Council for Treaty 

No. 10 demonstrates, the treaty-making was done 
with a concept of aboriginal title clearly in mind: 


"On a report dated 12th July, 1906 from the Super- 
intendent General of Indian Affairs, stating that 
the aboriginal title has not been extinguished in 
the greater portion of that part of the Province of 
Saskatchewan which lies north of the 54th parallel 
of latitude and in a small adjoining area in Alberta ... 
that it is in the public interest that the whole 

of the territory included within the boundaries of 
the Province of Saskatchewan and Alberta should be 
relieved of the claims of the aborigines; and that 
$12,000 has been included in the estimates for 
expenses in the making of a treaty with Indians and 
in settling the claims of the half-breeds and for 
paying the usual gratuities to the Indians." 


(d) 1872 - The first Dominion Act dealing with the 
Sale of Crown land. Section 42 states: 


"None of the provisions of this Act respecting the 
settlement of Agricultural lands, or the lease of 
timber lands, or the purchase and sale of mineral 
lands, shall be held to apply to territory the 
Indian title to which shall not at the time have 
been extinguished." 


This provision remained in the various Dominion 
Lands Acts until 1908. 


(g) 1879 - The Dominion Lands Act authorized the 
granting of land in the Northwest Territories to 
satisfy "any claims existing in connection with 
the extinguishment of the Indian title, preferred 
by half-breeds..." 


(m) 1946 - The evidence of Mr. R.A. Hoey, Director 
of the Indian Affairs Branch, May 30, 1946, before 
the Joint Committee of the Senate and House of Commons: 


"From the time of the first British settlement in 
New England, the title of the Indians to lands 
Occupied by them was conceded and compensation was 
made to them for the surrender of their hunting 


grounds ... this rule, which was confirmed by the 
Royal Proclamation of October 7, 1763, is still 
adhered to." 


(p) 1971 - The Dorion Commission Report expressly 
recognizes aboriginal rights, urges an expansive 
view of the content of aboriginal title and acknow- 
ledges the need to compensate native beets for 
the extinguishment of their native rights. 


Lands Act, 1879 made provision for the extinguishment of the half-breed 
claim to aboriginal title. The method selected by the Dominion Government 
was totally different from that accorded the Indians with whom they 
treated. The half-breeds were given land and money scrip which was only 


— applicable to dominion lands. As well, this scrip was for a limited amount, 


varying from 160 acres to 240 a 

Whereas the treaties set apart communal tracts of land and 
added legislative eareanarde: the scrip issued to half-breeds were for | 
specific amounts of land and were made fully alienable. As a consequence 
the vast majority of the land fell into the hands of speculators and left 
the half-breeds more destitute than they previously were.” 

Land scrip was made directly applicable solely to the half-breed 
recipient. Only he or she could register the scrip in exchange for the 
land selected. However, the majority of the half-breeds never registered 
the scrip. This scrip was registered by the speculator who would appear 
with any Indian person who was readily available. To facilitate the 
transaction, the speculator could either have a transfer or quit-claim 
Signed by the half-breed or else forge his or her signature, which was 
generally a mark, i.e. "X". 

There was also provision for non-assignability but this was 
later repealed... There was however, provisions for power-of-attorney which 
provided an avenue to defraud the half-breed. 

As for money scrip, the certificate was in essence a bearer bond. 
Anyone who presented it would be able to redeem it in exchange for dominion 
land at $1.00 per acre. This method was chosen after considerable amount 
of lobbying by speculators. This, of course, greatly facilitated the 
ease with which speculators could operate. It is important to notice that 
both money and land scrip were for the same amount, i.e. both were redeemab] 
for $1.00 per acre. The land scrip would be for 160 acres and 80 acres 
and the money scrip would be for $160.00 and $80.00 redeemable at $1.00 


per acre in Dominion lands. 


As well, the scrip could only be applied in a surveyed area, 


which in 1906 would exclude Northern Saskatchewan. There was therefore 
no benefit which could accrue to those who took scrip in the Treaty 10 
area. 

As it now stands the half-breeds are a landless people in their 
own home-land. In addition to this, the Federal Government has virtually 
abdicated its responsibility for the half-breeds under $.91(24) of the 


British North America Act. 


III. ARE HALF-BREEDS COVERED BY THE GENERIC TERM INDIAN 

ASSUSED CINSTHESB. NeASRACT 32 13.67? 

The Indian Act, 1970, by section 12 specifically excludes those 
persons and their descendants who have received or have been allotted 
half-breed lands or money faction! The Indian Act definition of Indian, 
is restricted to those who are registered or entitled to be registered 


under that Act. |! 


This then would exclude the half-breeds from the 1970 
Indian Act definition. 

However, it has been held by the Supreme Court of Canada that 
Eskimos are Indians for the purposes of the B.N.A. Act, 1867 under 5.91(24). /2 
The Federal Government, however, by $.4(1) of the Indian Act have specifi- 
cally excluded the Eskimos from the purview of that Act. This would 
be sufficient authority for the proposition that you don't have to be 
included in the Indian Act in order to fall under the responsibility of 
the Federal Government by virtue of $.91(24) of the B.N.A. Act. 

The remaining question is whether half-breeds are Indians 
for the purposes of the B.N.A. Act. The Supreme Court of Canada has not as of 


yet been asked to rule on this point, nor has any other court. The only 


case which I have encountered which deals with the definition of Indian, 


est 
is one dealing with the Indian Act. In R. v. Howson ~ the Northwest 
Territories Supreme Court in applying the Golden Rule, which gives the 
words in the statute their popular and ordinary meaning, stated that 


the words, “any male person of Indian blood" means any person with 
ey ; ; 14 
Indian blood in his veins, the origin of which doesn t matter. 


In Re Eskimos, their Lordships, were of accord that the relevant 
time to look at in determininawho was considered to be an Indian was at the 
time of the passing of the B.N.A. Act. Chief Justice Dutt, reljeseon 


historical evidence from around that wan and Justice Cannon looks 


vay ‘ 16 
at the pre-Confederation activity of the Provincial Legislatures. 


Of direct evidential value is the pre-Confederation legislation 
dealing with Indians. The Assembly of Canada passed specific legislation 


defining who was to be an Indian for the provisions of An Act for the 


Better Protection of the Lands and the Property of the Indians in Lower 


Canada. |/ Section 5 of the Act sets out the criteria: 


..., [BJe it declared and enacted: that the following 
classes of persons are and shall be considered as 
Indians belonging to the Tribe or Body of Indians 
interested in such lands: 


First. ... All persons of -Indian blood, reputed 
to belong to the particular Body or Tribe of Indians 
interested in such lands, and their descendants. 


Secondly. All persons intermarried with any such 
Indians and residing amongst them, and the descendants 
of all such persons. 


Thirdly. All persons residing among such Indians, 
whose parents on either side were or are Indians of 
such Body or Tribe, as entitled to be considered as 
Such; and 


Fourthly. All persons adopted in infancy by any 
such Indians, and residing in the Village or upon 


the lands of such Tribe or Body of Indians, and their 
descendants. 


The following year the Legislature repealed that definition 


and substituted the Fol emiacey 


..., [T]he following persons and classes of persons, 
and none other, shall be considered as Indians 
belonging to the Tribe or Body of Indians interested 
in any such lands or immoveable property: 


Firstly: All persons of Indian blood, reputed 
to belong to the particular Tribe or Body of Indians 
interested in such lands or immoveable property, and 
their descendants; 


Secondly: All persons residing among such Indians, 
whose parents were or are, or either of them was or is, 
descended on either side from Indians, or an Indian 
reputed to belong to the particular Tribe or Body of 
Indians interested in such lands or immoveable property, 
and the descendants of all such persons; and 


Thirdly: All women, now and hereafter to be lawfully 
married to any of the persons included in the several 
classes herein before designated; the children issue 
of such marriages, and their descendants. 


Following Confederation, the new Dominion of Canada passed "An 


Act Providing the Organization of the Department of Secretary of State 


ul 


of Canada, and for the Management of Indian and Ordnance Lands. Section 





15 of that Act provided: 


15. For the purpose of determining what persons 
are entitled to hold, use or enjoy the lands and 
other immoveable property belonging to or appropri- 
ated to the use of the various tribes, bands or 
bodies of Indians in Canada, the following persons 
and classes of persons, and none other, shall be 
considered as Indians belonging to the tribe, band 
or body of Indians interested in any such lands or 
immoveable property: 


Firstly. All persons of Indian blood, reputed to 
belong to the particular tribe, band or body of Indians 
interested in such lands or immoveable property, and 
their descendants ; 


Secondly. All persons residing among such Indians, 
whose parents were or are, or either of them was or 
is, descended on either side from Indians or an Indian 
reputed to belong to the particular tribe, band or 


body of Indians interested in such lands or 
immoveable property, and the descendants of all 
Such persons; and 


Thirdly- Al1-women lawfully married to any of 
the persons included in the several classes herein- 
before designated; the children issue of such 
marriages, and their descendants. 
This legislation is a good indicator of the people whom the 
Framers of the B.N.A. Act had in mind. This is so because the Resolutions 
of the Quebec Conference in 1864, provided the framework for the B.N.A. Act, 
1867. This Conference was attended by delegates from the Provinces of 
Canada, Nova Scotia and New Brunswick and the Colonies of Newfoundland 
and Prince Edward Island. Under these resolutions, "Indians and Lands 
Reserved for the Indians" were to remain with the Federal Government .-2 
It is submitted that the Framers of the B.N:A. Act, 1867 had 
not even adverted to the issuance of scrip to the half-breeds and that 
this course was taken because of the turn of events in 1869 in the Red 
2] 


River District. This time-frame witnessed the Provisional Government 


of Manitoba in 1870 and the subsequent admittance of Manitoba as a 





Province into Canadian Confederation by virtue of the Manitoba Act, 1870. 
By virtue of S.31 of the Manitoba Act, the aboriginal rights of 
the half-breeds were expressly recognized: 


31. And whereas, it is expedient, towards the 
extinguishment of the Indian Title to the lands 
in the Province, to appropriate a portion of such 
ungranted lands, to the extent of one million 
four hundred thousand acres thereof, for the 
benefit of the families of the half-breed 
residents, 


As well in 1906 an Order-in-Council provided for the extinguishmen 


of "the aboriginal title" in Northern Saskatchewan. That it was in the 


public interest that the territory involved "should be relieved of the 


claims of the aborigines; mene? 


This it is submitted, portrays that the half-breeds were viewed 
as a member of the aboriginal class and would fall within the words of 
Justice Cannon, in Re Eskimos, that the word Indians “included all the 


present and future aborigines native subjects of the proposed Confederation 


of British North America, apy ash 


According to Cumming and Mickenberg: 


The most immediate legal effect upon those 
Metis who received scrip or lands is that they 
are excluded from the provisions of the Indian 
Act. As the discussion in chapter 2 indicates, 
these Metis are still "Indians" within the 
meaning of the British North America Act and the 
Federal Government continues to have the power 
to legislate ges respect to this .group of 
native people. 


In chapter 2 the co-authors propose that if an individual possesses 
sufficient racial and social characteristics to be termed a "native person", 
he should also be considered an "Indian" within the meaning of the B.N.A. 


Act .©° 





In any event the writer suggests that, as the Land Rights or 
Aboriginal Rights of half-breeds have not been denied, they must also 
be aborigines within the meaning of "Indian" as used in the B.N.A. Act, 


eer. 


IV. WHAT ARE THE CONSTITUTIONAL RIGHTS OF THE HALF-BREEDS 
IF INDEED THEY ARE INDIANS UNDER THE PURVIEW OF THE 
BaNeAeanGls. Loos: 
A. Is the Federal Government. bound by the terms in the Royal Proclamation 


Onm-vecober 7/5 1/632 


10: 


It is to be noted that after the revolution in Britain in 
1688, the British Parliament was legislatively supreme over the King in 
his Privy anne In the settled colonies the inhabitants took with 
them those laws of the English Common Law which were applicable. Whereas 
in conquered colonies, the local laws remained ae same, dnjess and until 
altered by the appropriate British Authorities in London. This could be 


29 


either the Crown in Council or the British Parliament." However, once 


the Crown in Council granted a representative assembly to a conquered 
colony, he was precluded from altering the local laws of that colony by 
order-in-council. °° 

This then was the situation in Quebec after the English defeated 


the French. By the Royal Proclamation pf October 7, 1763, the King granted 


the new colony of Quebec a representative assembly to administer English 
31 





law. By this same Royal Proclamation, the King gave specific instructions 


as to the manner in which Indian rights were to be respected, including 


the procedure to be used in extinguishing Indian title to the land. °° 


7. DUG. that, if ab any time any of thessaad 
Indians should be inclined to dispose of the 
Said Lands, the same shall be Purchased only 
for Us, in our Name, at some public Meeting 
or Assembly of the said Indians, to be held for 
that Purpose by the Governor or Commander in 
Chief of our Colony respectively within which 
they shall be; and in the case they shall lie 
within the limits of any Proprietary Government, 
they shall be purchased only for the Use and 
in the name of such Proprietaries, conformable 
to such Directions and Instructions as We or 
they think proper to give for that purpose; 


It is also to be noted that the Charter given to the Hudson's 
Bay Company in 1670 was not affected by conquest and will not therefore 


be susceptible to the same principles as that governing a conquered colony. 


ie 


In the Hudson's Bay Company Territory, the Common Law principles would 
prevail, and even if the Indian rights were not reaffirmed by the Roval 
Proclamation, they would still be in force.>° Although this issue was 
not fully settled with regard to British Columbia the writer submits 
that it is still very much alive and doing well. 


On the question of whether the Royal Proclamation 
created or merely recognized and confirmed, Indian 
title, the earlier cases were inconclusive and 
provided support for both possible views. For the 
most part the judicial utterances took the form of 
casual dicta which, like Lord Watson's remark in 
the St. Catherine's case, were made in cases where 
full consideration of the problem was unnecessary." 
One of the significant aspects of Calder therefore 
is that even those members of the Supreme Court 
who went on to find against the Nishga claim did 
SO on other grounds and expressly refrained from 
concluding that non-applicability of the Procla- 
mation to the area in question was uM NEU 
on the question of existence of Indian title. 





In any event, Indian title has been recognized in that area of 
the Hudson's Bay Company known as Ruperts Land and the Northwestern 
Territories. This is indicated by the treaties which were entered into 
and by the issuance of scrip to the half-breeds. Legislative force 
for this proposition is found in the Manitoba Act, 1870 and the Dominion 


Lands Act, 1879 as well as the Imperial Order-in-Council admitting 


Ruperts Land and the Northwestern Territories into the Dominion of Canada. 


In addition to this, the Royal Proclamation makes specific 








reference, as seen in the quote on page j0 Supra, to Indian lands within 
the bounds of proprietary governments, which it is submitted would 
include the Hudson's Bay Company. 

In order to permit Indians who wished to sell 


lands situated in those areas in which the 
Proclamation had allowed white settlement, and 


39 


+25 


to avoid the problem of fraud, the Proclamation 
enunciates a detailed prodecure by which Indians 
could sell their lands, but solely to the Crown. 
If the Indian lands were within the bounds of 

a proprietary government (such as the Hudson ‘s, Bay 
Company), the land could only be purchased... 






| 

As well, the Charter of 1670 itself utilizes the terms "yl antacion 

1 7 

and Colonyes " in describing the area granted to the Hudson's Bay Company. . 
It goes on to give the Company the power to make "reasonable Lawes Con- 


stitucions Orders and Ordinances as to them ... shall seeme necessary 


n3 
and convenient for the good Government of the said Company... 8 


The major issue to determine at the outset is whether or not the 


SiS) 


Colonial Laws Validity Act, 1865~~ applies to the Hudson's Bay Company. 


The co-authors, Cumming and Mickenberg express the opinion that 
this could be the case. 


35. Any such ordinance would have to be reasonable, 
in accordance with the terms of the Charter, and 
after 1865 would have had to conform with the 
provisions of the Colonial Laws Validity Act, 1865, 
Zoek eet eecebsnGl mp) = a0 


The best authority to consult for this purpose is the Colonial 


Laws Validity Act*! 


itself. The definition section is especially helpful. 
1. The term "colony" shall in this Act include 

all of Her Majesty's Possessions abroad, in 

which there shall exist a legislature as 

hereinafter defined, ... 


The terms "Legislature" and "Colonial Legis- 
lature" shall severally signify the QU TNOr LG. io 
competent to make laws for any colony; 


The term “Colonial Law" shall include laws made 
for any colony, either by such Legislature as 
aforesaid or by Her Majesty in Councils 


TS. 


The term "Governor" shall mean the officer 
lawfully administering the Government of any 
colony; 

From the foregoing description on p. 12Supra, of the Charter 
granted in 1670, there exists a firm basis to conclude that the 1865 Act 
under discussion does apply. The Charter provides for a Governor, 
describes the territory as a "plantacion" or "Colonve" and also provides 
for the power to make, inter alia, laws for the good government of the 
area. Further, from the definition section, it is clear that the 
failure of the H.B.C. to establish a Legislative Assembly is not crucial, 
as it merely had to have the authority competent to make laws for the 
colony. 


In any event, the Colonial Laws Validity Act, 1865 at the latest, 








would be applicable to Rupert's Land and the Northwestern Territory on 
July 15, 1870 by virtue of the Imperial Order-in-Council admitting 
that area into the Dominion of Canadas” This Order-in-Council simul- 
taneously authorized the Federal Parliament to legally pass legislation 
which would be binding on that area ceded by the HiBeCh The writer 
WOU TUR eNere Ores sUbmT tT Uidtaches Mana top Act.93/03.334Victoria, ¢c.3 
(Canada) and the Colonial Laws Validity Act, 1865 simultaneously took 
root in the area ceded by the Hudson's Bay Company, if in fact the 1865 
Act had not previously been in full legal Forcers 
Going further still, the writer would submit that insofar as 
the Manitoba Act, 1870 is concerned, it was nevertheless enacted by a 
Legislature which was under the auspices of the Colonial Laws Validity Act, 


1865 and was thereby precluded from passing legislation which would be 


repugnant to the laws of England which were in force in Canada. 


14. 


It is certainly clear that the Colonial Laws Validity Act, 1865 


applied to the Pre-Confederation Provinces, as they all had "Colonial 






Legislatures. "49 It is submitted that the 1865 Act applied equally to 
both the H.B.C. Territory and the Pre-Confederation Provinces and Colonies. 
However, for the purpose of this paper, it is only important to consider 
the area covered by the H.B.C. Charter, as this was the only location 
within which half-breed scrip was issued, except for that portion which 
fell within the Indian territory as set out in the Royal Proclamation, 1763. 


Scrip was not issued east of Manitoba, witnessing the treaty relations 


| 
between half-breeds and the Government, as for example the Adhesion of the 


Half-breeds of Rainy River in Ontario, in 1875 to Treaty ae 


What then would be the consequence of applying the Colonial 
Laws Validity Act, 1865? According to a constitutional! law expert, Clement, 


It has, however, been strongly urged officially 
that the British North America Act, 1867, has so . 
far modified the Colonial Laws Validity Act, 1865, 
in its application to Canada that Imperial Acts 
extending to Canada, but of date prior to 1867, 
may be, in effect, repealed or amended by Canadian 
legislation this view has not met with favour at 
the hands of the Imperial law officers of the 
Crown, and seems to be entirely opposed to the 


Strong current of English and Canadian authority.” 


This then necessitates the further proposition that the Royal. 
Proclamation, 1!/63has the force of an Imperial statute. In the Calder 
case” the serene Court of Canada in reviewing the issue of Indian title 
in British Columbia made several statements in regard to the Royal 


Proclamation. Hall, J., in a well reasoned judgement gave a review of 


the cases dealing with this issue. 


Parallelling and supporting the claim of the Nishgas 
that they have a certain right or title to the lands 


i>. 


in question is the guarantee of Indian rights 
contained in the Royal Proclamation of 1763. This 
‘Proclamation was an executive order having the 
force and effect of an Act of Parliament and was 
described by Gwynne J. in the St. Catharine's 
Mibiingecasesdy P.oor as the: “indian B11 1 of 
Rightsy s@see* a lsoeCampbel love Hall, supra.” Its 
force as a statute is analogous to the status of 
Magna Carta which has always been considered to 

be the law throughout the Empire. It was a law 
which followed the flag as England assumed juris- 
diction over newly-discovered or acquired lands or 
territories. It follows, therefore, that the 
Colonial Laws Validity Act, 1865 (Imp.), c. 63, 
applied to make the Proclamation the law of British 
Columbia. That it was reqarded as being the law 

of England is clear from the fact that when it was 
deemed advisable to amend it the amendment was 
effected by an Act of Parliament, namely, the Quebec 
Act, 1774. 


In respect of this Proclamation, it can be said 
that when other exploring nations were showing a 
ruthless disregard of native rights England adopted 
a remarkably enlightened attitude towards the 
Indians of North America. The Proclamation must 
be regarded as a fundamental document upon which any 
just determination of original rights rests. Its 
effect was discussed by Idington J. in this Court in 
Ontario v. Canada, 42.S.C:.R.-1).at 103-4, affirmed 


OTC en C8637. 








Hall J., then makes a statement as to the method by which these 


“original rights" guaranteed by the Royal Proclamation could be extinguished. 





It being a legal right, it could not thereafter 
be extinguished except by surrender to the Crown 
or by competent legislative authority, and then 
only by specific legislation. There was no 
surrender by the Nishgas and neither the Colony 
of British Columbia nor the province, after Con- 
federation, enacted legislation specifically 
purporting to extinguish ERe lndianwiitie, nor 
did Parliament at Ottawa. 


The writer is pursuing the proposition that it is still an open 
question as to the proper legislative authority to extinguish Indian title, 


other than by virtue of the Royal Proclamation, until the Statute of West- 


minister, 1931. 


16. 


The Federal Goernment by virtue of section 91(24) of the British 


5] 


North America Act, 1867~° has responsibility over “Indians, and Lands 


reserved for the Indians". But it is unclear as to whether or not this 
encompasses every conceivable area which affects Indians. The issue 

revolves around the question of whether or not the oeviai Parliament 
divested itself completely of the responsibility it had been faithfully 
upholding in regard to aboriginal people within its Empire. In referring 

to the Imperial Order-in-Council admitting Rupert's Land and the North- 
western Territory into the Union there is indication that this responsibility 
was retained by the Imperial Parliament. 


14. Any claims of Indians to compensation for lands 
required for purposes of settlement shall be disposed 
of by the Canadian Government in communication with 
the Imperial Government; and the Company shall be 5 


relieved of all responsibility in respect of them. ¢ 


It would appear from this, that the Imperial Parliament is livina 
up to its obligations to Indian aborigines, probably keeping the provisions 
of the Royal Proclamation in sight. In any event, the Royal Proclamation 


has not been abrogated by the B.N.A. Act, 1867 as it has been consistently 


applied in Canadian Courts as having the force of an Imperial Statute.>° 


What then is the consequence of a Federal Government Act which 


would be inconsistent with the provisions of the Royal Proclamation? Clement 


had thiseto say,>" 


And, in 1902, Lord Halsbury (in delivering the 
judgment of the Privy Council in a case involving 
the validity of an Act of the legislation of Natal, 
which took away, in certain cases, the right to 
trial by jury), used much the same language’, adding: 


"The devious purpose and meaning of that statute" - 
the Colonial Laws Validity Act - "was to preserve 
the right of the Imperial Legislature to legislate 
even for the colony although a local legislature has 


been given, and to make it impossible, when an 
Imperial statute has been passed expressly for 
the purpose of governing that colony, for the 
colonia] legislature to enact anything repugnant 
to an express law applied to that colony by the 
Imperial legislature itself." 


As colonial legislation which runs counter to 
an Imperial statute extending to the colony is to 
be read subject to the Imperial enactment, and is 
void to the extent of its repugnance, thereto "but 
not otherwise", it follows that Canadian legislatures, 
each within its sphere, may legislate upon the subject 
matter of Imperial statutes so long as the Canadian Acts 
are not inconsistent with the Imperial. 


s}e) 


In his. book; dhesStatute of Westminister, 1931, K.C. Wheare 


phrased it as follows: 


The Act of 1865 therefore lays down one criterion 
of repugnancy. Any Act of a colonial legislature 
repugnant to the provisions of an Act of the Parli- 

-ament of the United Kingdom extending to the colony 
either by express words or by necessary intendment, 
Or repugnant to any order or regulation made under 
the authority of such an Act, shall be_held to be 
void to the extent of such repugnancy. 


Although a Dominion has been given its own constitution with 
enumerated powers, this does not preclude Imperial Statutes from having 
effect. In the case of Union Steamship Company v. The Commonwealth, the 
High Court of Australia held a Dominion Act repugnant to Imperial 
Legislation even though the Australian Constitution received specific 
powers to enact laws with respect to shipping and navigation. In his 
judgment the ches Justice addressed the argument in these words: 

In my opinion, the Colonial Laws Validity Act 
applies to laws passed under a power given by 
an Imperial Act passed after that Act, as much 


as to laws passed under a power given by an 
Imperial Act passed before it.° 
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Viewed in this light, is the provision in the Manitoba Act, 
1870 repugnant to the Royal Proclamation? The Manitoba Act, s.31 provides: 


31. And whereas, it is expedient, towards the 
extinguishment of the Indian Title to the lands 

in the Province, to appropriate a portion of 

such ungranted lands, to the extent of one million 
four hundred thousand acres thereof, for the benefit 
of the families of the half-breed residents, it is 
hereby enacted, that, under regulations to be from 
time to time made by the Governor General in Council, 
the Lieutenant-Governor shall select such lots or 
tracts in such parts of the Province as he may deem 
expedient, to the extent aforesaidy and divide the 
Same among the children of the half-breed heads of 
families residing in the Province at the time of 

the said transfer to Canada, and the same shall be 
granted to the said children respectively, in such 
mode and on such conditions as to settlement and 
otherwise, as the.Governor Gageral in Council may 
from time to time determine. a 


The writer would submit that this course of action is inconsistent 
with the instructions in the Roval Proclamation which provides that: 


..., LIJf at any Time any of the Said Indians 
Should be inclined to dispose of the said Lands, 
the same shall be Purchased only for Us, in our 
Name, at some public Meeting or Assembly of tbs 
said Indians, to be held for that Purpose ... 


This then, gives definite guidelines as to the manner in which 
the disposal of Indian title is to be extinguished. In 1969, LaForest 
in his book entitled, Natural Resources and Public Property under the 
Canadian Constitution stated it thus: 


In summary the proclamation makes the following 
provisions regarding the lands it reserves for 
Indians: the Indians are not to be molested or 
disturbed in their possessions of such lands; the 
various colonial governors are not to give grants 
of such lands; ... and if the Indians: wish to 
dispose of such lands, they may only be purchased 
in the King's name pgter a meeting of the Indians 
for <thate purpose... 
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However, the author makes a further proposition that the 


. Dominion parliament has complete legislative 
jurisdiction over these areas and could make what- 
ever alterations it wished to these rights, what- 
ever their origin may be. Consequently a careful 
examination of the Indian Act and any other statute 
applying to the territories would have to be made 
to determine the extent to which such rights have 
been altered. It is also arguable that the Dominion 
government may, by virtue of its rights of admin- 
istration flowing from parliament's legislative 
power over lands reserved for Indians, make whatever 
alterations to these rights it may desire by executive 
act, so long as it does nothing inconsistent with 
the Indian Act or other statute. The proclamation 
only gives a usufructary right to the Indians ‘for the 
present until our [that is, the Queen in council's] 
further pleasure be known’. 


It is important to note that LaForest utilizes the words, “it 
is also arguable that the Dominion government may" which makes it clear 
that he has some doubt as to this proposition. This is further evidenced 


by the following remark: 


It should be noted that the administration and 
control of Indian fs is included in the grant 
of legislative power.!*8 this includes the right 
of the Crown in right of the Dominion to recover 
possession of reserved lands_jimproperly in the 
possession of an individual, and, except as 
modified by statute, bee the power of 
abrogating the Indian title. ] 


LaForest, therefore, could possibly have in mind the paramountcy 


of English Law as provided for by the Colonial Laws Validity Act, 1865. 





Although he doesn't mention this Act, he nevertheless at page 9, submits 

that “prerogative rights under English law apply throughout Canada". ©4 
Accordingly the writer would submit that by virtue of the C.L.V. 

Act, 1865 the inclusion of S.31 of the Manitoba Act, 1870 is ultra vires 


as being repugnant to the Royal Proclamation, 1763. Although that section 
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is repugnant, the rest of the Act would be vatid.o? 


This, however, doesn't resolve the matter as the constitutional 
validity of the Federal Government to pass the Manitoba Act, 1870 was 
questioned. This issue was presented to the Imperial Parliament which 
subsequently ratified it by the B.N.A. Act, 1871. This provided inter alia, 


5. The following Acts passed by the said Parliament 
of Canada, and intituled respectively, - "An Act 

for the temporary government of Rupert's Land and 
the North Western Territory when united with Canada;" 
and "An Act to amend and continue the Act thirty-two 
and thirty-three Victoria, chapter three, and to 
establish and provide for the government of the 
Province of Manitoba," shall be and be deemed to 
have been valid and effectual for all purposes what- 
soever from the date at which they respectively 
received the assent, in the Queen's. name, of the 
Governor General of the said Dominion of Canada.64 


It is not clear whether or not the Imperial Parliament gave 
particular attention to S.31 of the Manitoba Act which purported to extin- 
guish Indian title by dividing amongst the children of half-breed heads 
of families, residing in that province at the time of the transfer, the 
1,400,000 acres set aside for that purpose. There is also no indication 
that the Imperial Parliament understood that the Half-breeds receiving 
this land or their parents, would not be protected in their right to 
continue hunting, fishing and trapping in the area to which Indian title 
was ceded. ©° 

Of special note is the last part of the section which outlines 
the provisions for extinguishing this title. 

..., [A]nd the same shall be granted to the said 
children respectively, in such mode and on such 
conditions as to settlement and otherwise, as 


the Governor General in Council may from time to 
time determine. 
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It is submitted that the "conditions" as the Governor General 
in Council "may from time to time determine" are restricted to the powers 
conferred by the B.N.A. Act, 1867. This can be deducted from the issue 
which was to be determined by the Imperial Parlaiament, being the power 
of the Canadian Parliament to enact the Manitoba Act by virtue of the BON. ss 


Act, 1867.°° 


It is further submitted, that the phrase "valid and effectual 
for all purposes whatsoever" contained in the B.N.A. Act, 1871 related to 
the specific and necessarily confined powers as provided for by the 8.N.A. 
fet. 1.267.. 

In any event, the B.N.A. Act, 1871 would prevail over the pro- 
visions of the Royal Proclamation, 1763, if indeed that was the intention. 
The Imperial Parliament is supreme in its field and can repeal or amend 
its own statutes. 

Thus Parliament may remodel the British Con- 
stitution, prolong its own life, legislate ex 
post facto, legalise illegalities, provide for 
individual cases, interfere with contracts and 
authorize the seizure of property, give dicta- 
torial powers to the Government, dissolve the 
United Kingdom or the British Commonweal th, 
introduce communism or socialism or individualism 
or fascism, entirely without legal restriction. 

It therefore appears that the Federal Government may have a good 
basis to argue that Indian title was validly extinguished in the new 
Province of Manitoba. This is so notwithstanding that only children of 
half-breed heads of family were to participate in the grant. That merely 
provides for the method of extinguishment, the first part of the section 


indicating that the extinguishment of the whole family was intended. This 


of course is open to attack, as is the phrase "towards the extinguishment 
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of Indian Title." It is arguable that the granting of land was merely 
one or the first step in extinguishing Indian title. 


The Manitoba Act, 1870 was the first step taken by the Federal 


Pee 





Government to legislate in relation in half-breeds. By an Order-in-Council 
on April 25, 1871 the Governor in Council approved the detrei of 
the 1,400,000 acres to the children of half-breed heads of fama oe 
By a subsequent Order in Council, provision was made for an admendment to 
include the heads of the families as ete The amendment was embodied 
in An Act Respecting the Appropriation of Certain Dominion Lands in Manitoba, 
1874.0 

The next major piece of federal legislation was that passed in 
the 1879 Dominion Lands Act authorizing the granting of land in the North- 
west Territories to satisfy "any claims existing in connection with the 


extinguishment of Indian title, preferred by hal Pbreeuene eee 


By sub- 
sequent Orders in Council the Indian title of the half-breed was purported 
to be extinguished in the present areas of Saskatchewan, Alberta, Northwest 
Territories and Manitoba, which in 1870 were outside the limits of the then 
Province of Manitoba./¢ 
The Dominion Lands Acts, as well as the Orders in Council passed 
thereunder were not ratified by the Imperial Parliament.’ ° On the basis 
of the preceding propositions the writer would submit that these pieces of 


Canadian Federal enactments were repugnant to the Royal Proclamation by 


virtue of the Colonial Laws Validity Act, 1865 and therefore ultra vires. 


B. What about the Doctrine of the Supremacy of Parliament? 


There does not appear to be any cases dealing with the supremacy 


of the Federal Parliament to abrogate or abridge Indian title to land, 





age 


although the Privy Council in the case of St. Catherine's Milling held 


Seat ee nae ee ee eee 
that “lands reserved for Indians' are not synonymous with Reserves ne 


. counsel for Ontario referred us to a series of 
provincial statutes prior in date to the Act of 
1867, for the purpose of shewing that the 
expression "Indian reserves" was used in leqgis- 
lative language to designate certain lands in whicn 
the Indians had, after the royal proclamation of 
1763, acquired a special interest, by treaty or 
otherwise, and did not apply to land occupied by 
them in virtue of tne proclamation. The argument 
might have deserved consideration if the expression 
had been adopted by the British Parliament in 1867, 
buteatedoes not occur! im Sects 91(24) y-and -thewords 
actually used are according to their natural meaning, 
Sufficient to include all lands reserved, upon any 
terms or conditions, for Indian occupation. It 
appears to be the plain policy of the Act that, in 
order to ensure uniformity of administration, al] 
Such lands, and Indian affairs generally, shall. be 
under the legislative control of one central authority. 


This case, as well as subsequent cases, went on to look at the 


proprietary rights, holding that the federal governments had the authority, 


Or arguably the mandate, to extinguish the Indian title, but that the 


=. 
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province received the fee simple. 
The uncertainty is created by the fact that the Imperial Parlia- 
ment has not so far, revoked the Royal Proclamation's provisions as to 
the method of extinguishing Indian title. There is no doubt, as is seen 
in the Privy Council statement, that the Federal Government has been given 
the administrative role of carrying out the provisions of the Royal 
Proclamation. The writer, however, submits that until the Imperial 
parecer changed the provisions in the Proclamation, that the Federal 
Parliament was bound by that procedure. 
The other cases of relevance are the recent ones heard in the 


Supreme Court of fanadane These cases held that the Federal Government 
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could "abrogate the rights of Indians to hunt whether arising from treaty 
° . - at A 
or under the Proclamation of 1763 or from user from time immemorial,... 

As these cases revolved around the narrow issue of hunting, they 


are not prima facie authority as to Parliament's power to abrogate the 


whole sphere of aboriginal title. 


This issue however, was dealt with in the Calder wea Both 


Justices Judson and Hall stated that Indian title could be extinguished by 
legislative enactment. Justice Judson ruled that the exercise of 
sovereignty of Indian lands by British Columbia Colonial Legislation was 
sufficient. Justice Hall, however, stated that this act of extinguishment 
could only take place by legislative enactment of the Parliament of Canada. 
The writer accepts this as a valid proposition. The point still 
needing to be pursued is whether the Imperial Parliament retained supremacy 


over Indian title until the Statute of Westminister, 1931 abolished the 


Colonial Caws Validity Act, 1365. 
For our purpose, the following two sections of the Statute of 
Westniinister are important: 


2. 1) The Colonial Laws Validity Act, 1865, 
shall not apply to any law made after the 
commencement of this Act by the Parliament of 

a Dominion. 

2) No law and no provision of any law made after 
the commencement of this Act by the Parliament 
of a Dominion shall be void or inoperative on 
the ground that it is repugnant to the law of 
England, or to the provisions of any existing 

or future Act of Parliament of the United 
Kingdom, or to any order, rule or regulation 
made under any such Act, and the powers of the 
Parliament of a Dominion shall include the power 
to repeal or amend any such Act, order, rule or 
regulation insofar as the same is part of the 
law of the Dominion. 


4. No Act of Parliament of the United Kingdom 


Ade 


passed after the commencement of this Act shall 
extend, or be deemed to extend, to a Dominion 

as part of the law of that Dominion, unless it 

is expressly declared in that Act that the Dominion 
has requested, and consented to the enactment 
thereof. 


By virtue of section 2, the proposition by Hall, enunciated in 
Calder is unimpeachable, and finds concrete support in the author Wheare. 

This means that it is now to be within the com- 

petence of a Dominion parliament to make laws 

applying to spheres which were formerly covered 

by Imperial legislation extending to the Dominion. 

The fact that any existing Imperial Act deals with 

any particular subject, or that any future 

Imperial Act may deal with that particular subject, 

in no way restricts the competence of the Dominion 

parliament to make laws Je 1eenas Tareas 

its own nationals are concerned.® , 

The writer cannot find any material dealing with Imperial Acts 
or Imperial Orders-in-Council providing for procedures for extinguishment 
of Indian title, other than that provided for in the Royal Proclamation, 
Ios-and the BuN AgeAct, 187] > which ratitied $:.31 of the Manitoba Act, 1870. 
The writer would therefore, until the contrary is shown, submit that the 
issuance of scrip to half-breed Indians in extinguishment of the Indian 


title was repugnant to the Royal Proclamation, and therefore ultra vires 


D¥aVirtuer of -thewColoniainLaws Validity sAct. 1365. 


V. WHAT. ARE THE IMPLICATIONS OF THE LAW OF NATIONS TO THE 
INDIAN OR ABORIGINAL TITLE? 
In 1918, the Department of State, U.S.A., requested Alpheus 
Snow to “undertake the task of collecting, arranging, ... authorities and 
documents relating to the subject of ‘Aborigines in the Law and Practice 


of Acton 


er 


Mr. Snow therefore reviewed all the material which was available 
and subsequently submitted his report. The following passage aptly 
describes the enforced sovereignty of nations and their subsequent res- 
ponsibilities. 


All civilized States which assume sovereignty 
over regions inhabited by aborigines undertake 
a civilizing work which, while varying in its 
details, is identical in its general nature and 
in the fundamental principles to be applied. 
Hence the dealings of individual civilized States 
with aborigines under their respective sovereiaqnties 
are matters of common interest to all nations, and 
the law and practice of nations properly concerns 
itself with the common and international aspects 
of such national action. 


The author goes on to state that the 


...[P]Jroblem was one of the contact of civilization 
with uncivilization; that there were certain general 
principles universally applicable, and that the 
question was in some respects and bg some extent one 
of common interest to all nations.° 


One of the judicial cases relied upon by Snow was the judgment 


84 


of Chief Justice Marshall in Johnson v. McIntosh. The significance of 


this judgment is the negative statement that a Native nation is not con- 
sidered to have status as a legal entity under international law. The 
sovereignty enjoyed by the aboriginal inhabitants was curtailed by the 
imposition of European international law. 


On the discovery of this immense continent, the 
great nations of Europe were eager to appropriate 
to themselves so much of it as they could respec- 
tively acquire. Its vast extent offered an ample 
field to the ambition and enterprise of all; and 
the character and religion of its inhabitants 
afforded an apology for considering them as a people 
over whom the superior genius of Europe might claim 
an ascendency. The potentates of the old world 
found no difficulty in convincing themselves, that 
they made ample compensation to the inhabitants of 


a 
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the new, by bestowing on them civilization and 
Christianity, in exchange for unlimited indepen- 
dence. But as they were all in pursuit of nearly 
the same object, it was necessary, in order to 

avoid conflicting settlements, and consequent war 
with each other, to establish a principle, which 

all should acknowledge as the law by which the 

right of acquisition, which they all asserted, 
Should be regulated, as between themselves. This 
principle was, that discovery gave title to the 
government by whose subjects, or by whose authority, 
it was made, against all other European governments, 
which title might be consummated by possession. The 
exclusion of all other Europeans, necessarily gave 
to the nation making the discovery the sole right 
of acquiring the soil from the natives, and estab- 
lishing settlements upon it. It was a right from 
which no Europeans could interfere. It was a right 
which all asserted for themselves, and to the 
assertion of which, by others, all assented. Those 
relations which were to exist between the discoverer 
and the natives, were to be regulated by themselves. 
The rights thus acquired being exclusive, no other 
power could interpose between them. 


In the establishment of these relations, the rights 
of the original inhabitants were, in no instance, 
entirely disregarded; but were, necessarily, to a 
considerable extent, impaired. They were admitted to 
be the rightful occupants of the soil, with a legal 
as well as just claim to retain possession of it, and 
to use it according to their own discretion; but their 
rights to complete sovereignty, as independent nations, 
were necessarily diminished, and their power to dispose 
of the soil, at their own will, to whomsoever they 
pleased, was denied by the original fundamental principle, 
that discovery gave exclusive title to those who made it. 
While the different nations of Europe respected the 
right of the natives, as occupants, they asserted the 
ultimate dominion to be in themselves; and claimed and 
exercised, as a consequence of this ultimate dominion, 
a power to grant the soil, while yet in possession of 
the natives. These grants have been understood by all, 
to convey a title to the SESS Subject only to the 


° . Q 
Indian right of occupancy.° 


The judicial statements made by Chief Justice Marshall in the 


several judgments rendered, set the stage for subsequent judicial hearings. 


The Privy Council in the St. Catherine's Milling Case °© based its judgment 
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on the Royal Proclamation of 1763. This same Proclamation was reviewed by 
Marshall, C.J., in Johnson v. MacIntosh, holding that the "title, subject 


only to the right of occupancy by the Indians, was admitted to be in the 
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King, as was his right to grant that title". In summing up, Marshal] 


stateditnat, 


It has never been contended, that the Indian 
title amounted to nothing. Their right of 
possession has never been questioned. The claim 
of government extends to the complete ultimate 
title charged with this right of possession, 
and to_the exclusive power of acquiring that 
rngn te 


As no Canadian Court has pronounced whether the Royal Proclamation 
of 1763 is constitutive or declaratory, the writer submits that Chief Justice 
Marshall's above stated remark would lend credence to its being declaratory. 

In addition, the Privy Council in In Re Southern Rhodesia, stated 
that, 


No doubt a Proclamation annexing a conquered 
territory 1s a well-understood mode in which a 
conquering Power announces its will urbi et orbi. 
It has all the advantages (and the disadvantages) 
of publicity and precision. Bul, AT SCS Only 
declaratory of a state of fact. 9 


Their Lordships again in 192] had an opportunity to view the 
nature of "native" title to land. The writer feels that an extensive 
portion of the judgment must be quoted for the purpose of giving an insight 
of the global view of aboriginal rights as practised by the British 
Imperial Parliament. 

The question which their Lordships have to 
decide is which of these views is the true one. 
Insorder ‘to answer the question, itis necessary 


to consider, in the first place, the real charac- 
ter of the native title to the land. 


Their Lordships make the preliminary observation 
in interpreting the native title to land, not only 
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in Southern Nigeria, but other parts of the 

British Empire, much caution is essential. There 

is a tendency, operating at times unconsciously, 

to render that title conceptually in terms which 

are appropriate only to systems which have grown 

up under English law. But this tendency has to be 
held in check closely. As a rule, in the various 
systems of native jurisprudence throughout the 

Empire, there is no such full division between 
property and possession as English lawyers are 
familiar with. A very usual form of native title 

is that of a usufructuary right, which is a mere 
qualification of or burden on the radical or 

final title of tne Sovereign where that exists. 

In such cases the title of the Sovereign is a pure 
legal estate, to which beneficial rights may or may 
not be attached. But this estate is qualified by 

a right of beneficial user which may not assume 
definite forms analogous to estates, or may, where 

it has assumed these, have derived them from the 
intrusion of the mere analogy of English juris- 
prudence. Their Lordships have elsewhere explained 
principles of this kind in connection with the 

Indian title to reserve lands in Canada.{1) But 

the Indian title in Canada affords by no means the 
only illustration of the necessity for getting rid 

of the assumption that the ownership of land 

naturally breaks itself up into estates, conceived 

as creatures of inherent legal principle. Even where 
an estate in fee is definitely recognized as the most 
comprehensive estate in land which the law recognizes, 
it does not follow that outside England it admits of 
being broken up. In Scotland a life estate imports 

no freehold title, but is simply in contemplation 

of Scottish law a burden on a right of full property 
that cannot be split up. In India much the same prin- 
ciple applies. The division of the fee into successive 
and independent incorporeal rights of property 
conceived as existing separately from the possession 

is unknown. In India, as in Southern Nigeria, there 
js yet another feature of the fundamental nature of 
the title to land which must be borne in mind. The 
title, such as it is, may not be that of the individual 
as in this country it nearly always is in some form, 
but may be that of a community. Such a community 

may have the possessory title to the common enjoyment of 
a usufruct, with customs under which its individual 
members are admitted to enjoyment, and even to a right 
of transmitting the individual enjoyment as members 

by assignment inter vivos or by succession. To ascertain 
how far this latter development of right has progressed 
involves the study of the history of the particular 
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community and its usages in each case. Abstract 
principles fashioned a priori are of but little 
assistance, and are as often as not misleading. 


In the case of Lagos and the territory round 
it, the necessity of adopting this method of 
inquiry is evident. As the result of cession to 
the British Crown by former potentates, the 
radical title is now in the British Sovereign. 
But that title is throughout qualified by the 
usufructuary rights of communities, rights which, 
as the outcome of deliberate policy have been 
respected and recognized. Even when machinery has 
been established for defining as far as is possible 
the rights of individuals by introducing Crown 
grants as evidence of title, such machinery has 
apparently not been directed to the modification 
of substantive rights, but rather to the 
definition of those already in existence and us 
the preservation of records of that existence. 0 


& 


Not only were Aboriginal Rights of indigenous peoples honoured 
by Britain and the United States. Felix S. Cohen in an article written 


in 1942, traces the origin of Indian Rights in the U.S.A. and Canada to 


Spain. 


In the first place, we must recognize that our 
Indian law originated, and can still be most 
clearly grasped, as a branch of international law, 
and that in the field of international law the 
basic concepts of modern doctrine were all hammered 
out by the Spanish Theological jurists of the 
sixteenth and seventeenth centuries, most notably 
by the author of the lectures De Indis, Francisco 
de Victoria. “7 


Based on the development of International Law in the past century, 
of what significance is Indian title as based on its origin under the Law 
of Nations? In addition to this, what is the significance of the several 
British Dominions, such as Canada, acquiring a virtually unlimited power 
of Parliamentary Supremacy? 


In the Calder Case”® their Lordships place heavy emphasis on the 
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legislative competence of Parliament to extinguish Indian title. According 
to Professor Peter Cumming, the inference which can be gathered from the 
judgment of Justice Judson, is that the substantive law of Indian title, 
can be abrogated by and at the pleasure of the Crown. 


The decision of Judson, J., for the majority, 
held that Indian title to land was at the pleasure 
of the Crown, and that the Crown could deprive 
Indians of that title when it wished, without 
compensation, and apparently without formally 
or expressly depriving the Indians of their property 
rights. 


Assuming that Parliament did in fact abolish Indian title, without 
compensation, could the injured party call upon the International Court of 
Justice to review the matter? This of course is after all local remedies 
have been exhausted. 

In The Cayuga Indians Claim” the United States- Great Britain 
Claims Arbitration Tribunal stated that Great Britain was the proper person 
to bring the claim on behalf of the Cayuga Indians in Canada because, 


. Such a tribe is not a legal unit of Inter- 
national law. The American Indians have never 
been so regarded.... From the time of the dis- 
covery of America the Indian tribes have been 
treated as under the exclusive protection of the 
power which by discovery or conquest or cession 
held the land which they occupied.... They have 
been said to be "domestic, dependent nations," 

. or "States in a certain domestic sense and 
for certain municipal purposes".... The power 
which had sovereignty over the land has always 
been held the sole judge of its relations with 
the tribes within its domain. The rights in this 
respect acquired by discovery have been held 
excitisave..... ..o0, faras’ anv indianretribe exists 
as a legal unit, it is by virtue of the domestic 
law of the sovereign nation within whose territory 
the tribe occupies, the Tanagrand so-far tonlyas that 
law recognizes it. 


Oc. 


From this Arbitration it would appear that Great Britain and 
as of the passing of The Statute of Westminister, 1931, Canada, would be 
the person to take the action to the International Tribunal. In addition, 
Indians, as defined in the Indian Act, and Inuit as of January 1, 1947 were 


a This would therefore, at least arguably, prevent 


made citizens of Canada. 
the Imperial Government taking further claims to the International Bodies 
on behalf of Canadian Indians. As mega the Canadian Citizenship Act will 
have to be studied to ascertain if Indians not covered by the Indian Act 
definition are indeed accorded Canadian Citizenship status. This class of 
persons, perhaps may still be able to rely upon Great Britain. 

If Canada was therefore to abrogate Indian title, it is not 
conceivable that Parliament would refer the matter to an International 
Tribunal. This is confirmed by Canada's accepting the jurisdiction of the 
International Court of Justice, under the condition that Indian treaties 
and Canada's treatment of Indians would be excluded. ?° 

In addition, the Statute of the International Court of Justice by 


Article 34 restricts the parties with standing, to "states". >9 The weight 





of judicial determination negatives the Indian Nations status as a "State". 
However, it is still possible to argue that the common law doctrine 

of incorporation of customary international law into domestic law would 

provide a remedy for a unilateral abrogation of Indian title, 100 
It is therefore arguable that Aboriginal title is based upon 

customary international law and that this customary international law 

has been incorporated into both Great Britain and ee PS SSUCI cars 

submitted that the unilateral action of the Federal Parliament in issuing 


half-breed scrip. in extinguishment of Indian title is contrary to the 


principles of the law of nations, as well as to the procedure set forth 


0: 


in the Royal Proclamation. 
The remedy, it is suggested, can be derived from the relatively 


recent utterances of International Bodies operating under the auspices of 


the United Nations. It is postulated by Cumming that the Charter of the 


United Nations /2! and the Universal Declaration of Human Rights! have 


become part of the customary international law and is therefore binding 


on all states, 193 However, the more recent resolutions, such as those by 


the International Labour Organization, would probably not be cus tomary 
international law but would nevertheless provide a good standard by which 
to measure Canadian law. These resolutions also point to the moral 


obligation of Canadians to redress the wrongs inflicted upon the aboriginal 
inhabitants. (9% 


The Arbitration Board in the Cayuga Claims Case also discussed 
the doctrine of laches and held that it should not and did not apply to 
the Indians because of their dependent position upon the sovereign. 


. On the general principles of justice on which 
it is held in the Civil Law that prescription does 
not run against those who are unable to act, on 
which in English-speaking countries persons under 
disability are excepted from the operation of 
statutes of limitation, and on which English and 
American Courts of Equity refuse to impute laches 
to persons under disability, we must hold that 
dependent Indians, not free to act except through the 
appointed agencies of a sovereign which has a com- 
plete and exclusive protectorate over them, are not 
to lose their just claims through the laches of 
thatesoverelign, Unless, at least, inere nas peer lcG 
complete and bona fide change of position in con- 
sequence of AcE laches as to require such a result 
in equity. 0 


It is submitted that laches would not apply against the half-breed 
as there is sufficient historical evidence to show an initial and continued 


appeal to have the injustices inflicted upon them remedied. One of these 


injustices includes the unilateral taking of their right to the benefit 


34. 


of Indian title. In addition there certainly has not been a bona fide 
change of position which would bar the Half-breeds from having their 
rignts restored. Sit any ching eine rapid technological change has widened 
the disparity between the two races and is an added incentive to rectify 


those past inequities. 


VI. CONCLUSION 

The writer submits that the constitutional validity of issuing 
half-breed scrip in extinguishment of "Indian" or "Aboriginal" title can 
certainly be attacked on the basis of repugnancy to the Royal Proclamation, 
ViGSae lacus woul’ be based on the applicability of the Colonial Laws 
Validity Act, 1865. It is contented that the B.N.A. Act, 1867. merely gives 
the Federal Parliament administrative powers for, inter alia, the extinguish- 
ment of Indian title. The procedure for this extinquishment still resided 
in the Imperial Parliament, as embodied in the Royal Proclamation. Until 
this procedure was revoked by specific legislation by the Imperial Parliament 
or by the Canadian Parliament after the passing of the Statute of Westminister 
1931, any deviation would be invalid. The only exception to this would be 
the Manitoba Act, 1870 which was ratified by the B.N.A. Act, 1871. 

The writer further submits that one of the other approaches can 
be based on the activity of the International community. There has been 
recent activity that lends support and credibility to the aspirations of 
Indigenous Peoples in re-affirming and enjoying their lands and other 
Human Rights. The fact that Indigenous People's themselves are organizing 
into International bodies is also of immense benefit. This is exemplified 
by the recent United Nations Non-Governmental Organization meeting in 


Geneva, organized to hear the concerns of American Indians as represented 


aay 
by the International Treaty Council. 9 


Surely the concerns raised both locally and internationally wil] 


lead ‘to the necessary corrective steps of the current dilemma imposed upon 


Indigenous peoples. Canada, priding herself as being an enlightened nation, 


should no longer be remiss in taking positive and bona fide action. 


15: 
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